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in evidence. 

THE COURT OFFICER: People's 1 received in 

evidence. Do you Hnt to see it. Judge? 

THE COURT: No. Members of the jury, if 

at any time there is any inconvenience in shade or 
temperature of the room, or anything of that 
nature, don't hesitate to notify us. 

Also, if in the course of the trial anyone 
wishes an adjouimment, don't hesitate to notify 
us either for a recess. 

Proceed. 

Q Now, lieutenant, where did you take the 
defendant after placing him under arrest in the | 

Botanical Gardens? 

A I didn't hear the first part. 

Q Where did you take the defendant after you 
placed him under arrest at the Botanical Gardens? 

A To the 52nd Precinct Statlonhouse. 

Q What mode of transportationdid you use? 

A A marked police vehicle. 

Q Now, in route from the Botanical Gardens to 
the 52nd Precinct, did you have any sort of conversation 

with the defendant Cleveland Hines? 

A Yes; I did. 

Q What dl^d jou say to hlm and what did.he say to ,. > 
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you? 


A. I asked the defendant certain questions such as his 
K name, his address, how old he was, and he answerdd' 
these questions with his name, Cleveland Hines, and 
address on 176th Street In the Bronx. He told me he 
was 33 years of age, I asked him If he H was married. 

He said, "Yes,” and I asked him how long he was 
married and he said 11 years. 

I asked him If he had any children. He said 
yes, he had two children, 

Q So he said he had been married for 11 years 
and hfd two children; Is that correct? 

A. Yes. 

Q And the man you had that conversation with Is 

the man seated at that table; is that correct? 

A. Yes; the defendant. 

MR, RAIZNER: Your Honor, I have a police 

follow up report — well, I would like it marked for 

identification purposes at this time. 

rotXX MISS HAYMAN: Is that the arrest report? 

THE COURT; Mark It for Identification. 

MR. RAIZNER: That would be People’s 2 

for identification. It is called a DD-5 Judge. 

RXXS (DD-5 report marked People’s Exhibit 

2 for identification.) 

»* 
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OPINION 


This petition for a writ of habeas corpus 
seeks to set aside the conviction of petitioner Cleve¬ 
land Hines on three grounds: (1) that petitioner was 
denied counsel at a pretrial photographic identifica¬ 
tion in violation of the Sixth Amendment; (2) that the 
photographic identification was impermissibly sugges¬ 
tive and tainted the subsequent in-court identifica¬ 
tion of petitioner at trial; and (3) that statements 
made by petitioner before receiving warnings required 
by Miranda v» Arizona , 384 U.S. 436 (1966), were impro¬ 
perly admitted into evidence. The petition is denied. 

In 1972, petitioner was convicted, inter 
alia , of sexual abuse, robbery and assault after a 
trial by jury in the Supreme Couit, Bronx County. A 
notice of appeal was timely filed, and the conviction 
was affirmed by the Appellate Division, First Depart¬ 
ment, on December 6, 1973. 43 A.D. 2d 679, 350 N.Y.S. 

2d 145 (1st Dept. 1973). On January 16, 1974, leave 
to appeal to the New York Court of Appeals was denied. 

At the trial, the following testimony con- 
. cerning an attack on Mrs. Patricia Gareri was essen¬ 
tially-disputed. At approximately 8:30 on the-morn-ing 



of July 13, 1972, Mrs. Gareri, a 45-year-old teacher 
at Fordham Hospital, parked her car in a parking lot 
in the Bronx Botanical Gardens. As she stepped from 
her car, a man rushed at her from behind brandishing 
h knife. After a struggle, Mrs. Gareri was forced to 
re-enter the car. The attacker asked Mrs. Gareri if 
she had any money. He took two ten-dollar bills and 
her wrist watch. (Tr. 113-117)^ During the course 
of the attack, Mrs. Gareri was told by her assailant 
that he had been married for 11 years and had two 
children (Tr. 120-120A). 

Mrs. Gareri testified that her assailant 
forced her to have sexual intercourse. (Tr. 121). 

The entire attack lasted approximately 45 minutes. 
(Tr. 124). 

Mrs. Gareri testified at.the trial that 

she studied her assailant's face almost constantly 

» 

throughout the entire 45-minute attack because she 
wanted to.remember it so that she could identify him 
later. (Tr. 126). 


^ The page numbers in parentheses 
'• refer up-the one-volume ;tate court trans¬ 
cript of the pretrial hearing and trial. 
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Ininediately after the incident, Mrs. Gareri 
drove to the entrance of the parking lot and described 
her attacker to the attendant as a black man, about 
35 years of age, about five feet, eight inches tall, 
and weighing approximately 145 pounds, with a goatee 
•and mustache. Wlien the police arrived, she again gave 
a description of her assailant and related certain 
information concerning his age and family which he 
had given to her during the incident. (Tr. 64, 128, 

135-6, 152). 

2 

on November 13, 19 72, a '' V?ade *' hearing 
was held to determine whether the results of a photo¬ 
graphic identification of petitioner by Mrs. Gareri 
should be suppressed on the ground that the identifi¬ 
cation procedure was unnecessarily or impermissibly 
suggestive. At the hearing, Mrs. Gareri testified 
that on July 14, 1972, the day following the attack, 
she had examined hundreds of photographs at the pre¬ 
cinct stationhouse but had been unable to identify 
her assailant. (Tr. 29). Mrs. Gareri had informed 
the police that her attacker had worn a hat. She believed 
that the men in some of the pictures shown to her on 
July 14 were v/earing hats. (Tr. 32-33). 

^ United States v. V?ade, 333 U.S.218 (1967) . 
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At the hearing, Mrs. Gareri testified that 
on July 18, the police had informed her that they had 
arrested a man who met the description she had given. 

(Tr. 23). At the trial, Mrs. Gareri's testimony 
indicated that the police had been somewhat more emphatic. 
She said that when Lt. Mitchell, the arresting officer, 
told her of the arrest on July 18, he "was positive, 
he was sure that tne man they had was the one that I 
had described." (Tr. 173-174). 

At the pretrial hearing, Mrs. Gareri testi¬ 
fied that on July 20, she and her husband met Lt. 

Mitchell in a police car outside of Fordham Hospital. 

Lt. Mitchell gave her 14 photographs and asked if she 
could identify her assailant. (Tr. 14-16). Like peti¬ 
tioner, all of the men in the photographs had facial 
hair and were either blacks or dark-skinned Puerto 
Ricans. However, petitioner's photograph was the only 
picture oi. a man wearing a hat (Tr. 31-32) , and as 
noted, Mrs. Gareri had informed the police that her 
attacker had worn a hat. 

Mrs. Gareri testified at the hearing that 
she examined the pictures one by one until she selected 
petitioner's. (Tr. 19). .:She did npt have to go-through 





the pictures more than once. (Tr. 19). Nor did she 
ever select another photograph. (Tr. 35). Mrs. Gareri 
testified that Lt. Mitchell did not say anything sugges¬ 
tive or otherwise influence her selection of petitioner's 
photograph. (Tr. 16, 19-20, 35). 

Shortly after the Wade hearing began, Mrs. 
Gareri identified petitioner in open court as her 
assailant. (Tr. 14). At the conclusion of the hearing, 
the trial court found that the photographic identifica¬ 
tion "was not so suggestive as to give rise to a very 
substantial likelihood of irreparable misidentification." 
(Tr. 49). Petitioner's motion to suppress was according¬ 
ly denied. (Tr. 49). 

At che trial , no testimony or any other evi¬ 
dence v/hatever as to Mrs. Gareri's pretrial photographic 
identification of petitioner was presented to the jury. 
However, shortly after the commencement of her testi¬ 
mony at trial, Mrs. Gareri made a positive, in-court 
identification of petitioner as the man who had attacked 
her. (Tr. 115). 

A pretrial "Huntley" ^ hearing was also held 

t 

to determine whether certain of petitioner's replies. 

^ Peo p le V. Huntley , 255 N.Y.S. 2d 838; 

15 N.Y. 2d 72 (1965). 
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to the arresting officer's questions should be suppressed 
because the responses were made before petitioner 
received his "Miranda" ^ warnings. At the hearing, 

Lt. Mitchell testified that on July 18, he had arrested 
petitioner in the Bronx Botanical Gardens on the basis 
of a description in a police report. (Tr. 51-52). Peti¬ 
tioner was handcuffed and driven to precinct headquarters. 
Lt. Mitchell testified that in the course of the five- 
minute drive, he initiated a conversation with petitioner, 
"just to have something to say." (Tr. 65). Lt. Mitchell 
asked petitioner, inter alia , whether he was married and 
whether or not he had children. Petitioner responded 
that he bad been married for 11 years and had two chil¬ 
dren. ^ Petitioner had not received Miranda warnings 
at the time Lt. Mitchell elicited Lhese responses. (Tr. 

66 ). 

4 Miranda v. Arizona , 384 U.S. 436 (1966) 

^ At trial, Lt. Mitchell testified that 
at 4 p.m. on July 18, approximately three hours 
"after the arrest, Mrs. Gareri informed him by 
telephone that her assailant had told her that 
he had been married 11 years and had two chil¬ 
dren. (Tr. 222, 225). 

• . • • 
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The trial court found that petitioner's 


responses constituted "pedigree" statements, and as such, 
were "outside the perimeter of the ' Miranda ' case. ***. " 
Accordingly, the motion to suppress petitioner's state¬ 
ment was denied. (Tr. 77-78). 

A. Right to Counsel at the Photographic Identification 

In support of his argument that he had a 
right to the presence of counsel at the pretrial photo¬ 
graphic identification, petitioner cites United States 
V. Wade , 388 U.S. 218 (1967). In V7ade , the Supreme Court 
held that a pretrial lineup was a "critical stage" of a 
criminal proceeding, and hence that the accused had a 
right to counsel at such a lineup. 

We acknowledge the force of petitioner's 
argument that some of the reasons for requiring counsel 
at a pretrial lineup are equally applicable to a photo¬ 
graphic identification. In either case, defense counsel 

* 

may guard against the use of suggestive or persuasive 
tactics by the police. In addition, if counsel is able 
to observe the lineup or photographic identification, 
he may challenge the procedure more effectively at a 
pretrial hearing or on cross-examination of w’itncsses 
at trial. • . • • 




We are, hov;ever, bound by the Supreme Court’s 
decision in United States v» Ash , 413 U.S. 300, 321 (1973), 
where ic was held categorically that the accused has no 
Sixth Amendment right to the presence of counsel at a 
pretrial photographic identification- See United States 
V. Mojica , 442 F. 2d 920, 921 (2d Cir. 1971); United 
States V. Fitzpatrick , 437 F. 2d 19, 25-26 (2d Cir. 1970); 
United States v. Baher , 419 F. 2d 83, 89-90 (2d Cir. 1969) ; 
United States v. Bennet , 409 F. 2d 888 (2d Cir. 1969). 

In United States v. Bennet , supra . Judge 
Friendly sought to answer arguments similar to petitioner's 
by noting that it has never been thought that defense 
counsel must be present in most c: ^vnstances where the 
prosecution is interrogating its own witnesses. According 
to traditional standards, it is necessary that defense 
counsel be present only when the government seeks evidence 
from the defendant himself: 

» 

" *** [CJounsel is rather to be provided 
to prevent the defendant himself from 
. falling into traps devised by a lawyer 
on the other side and to see to it that 
all available defenses are preferred." ^ 

409 F. 2d at 900. 


” Because the accused is not entitled 

: . to counsel at a photographic identifica¬ 
tion, the Second Circuit has stated that 

(Continued on next page) 
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B. Suggestiveness of Photographic Identification 
and Taint of In-Court Identification _ 

Petitioner also claims that the pretrial 
photographic identification v/as impermissibly sugges¬ 
tive, and that it irreparably tainted Mrs. Gareri's in¬ 
court identification of petitioner at trial. ^ 


(Footnote continued from previous page) 

the prosecution should hold properly conducted 
lineups. United States v. Fernandez , 456 F. 2d 
638, 641, n.l (2d Cir. 1972). 

The arresting officer in this case testified 
that the police v;ould have been unable to hold a 
fair lineup because they could not assemble enough 
officers of the same description as petitioner. 

(Tr. 226). Since the record does not indicate that 
the police v/ere under any time constraint, this 
excuse is wholly inadequate. 


As noted, there is no indication in the 
record that any testimony or oLh.er evidence con¬ 
cerning the photographic identification itself was 
introduced at trial or that the jury was otherwise 
aware of the pretrial identification. Thus even 
if we found that the identification was impermis¬ 
sibly suggestive, we v;ould not need to pass on 
whether it would be constitutional error to admit 
testimony as to the photographic identification 
alone. The ultimate issue before us is whether 
the pretrial identification irreparably tainted 
Mrs. Gareri's in-court identification at trial. 

The courts in this circuit have never decided 
whether it would be constitutional error to admit 
testimony about a pretrial identification that v;as 
"unnecessarily suggestive" but did not give rise 
to a substantial likelihood of an erroneous in-court 
.identification at trial. United States ex rel. 
' Phipps v. Follette ,-- 428. F. 2d 912, 914, n. 3 (2d 
Cir. 1970); but see Clemons v. United States , 408 
F. 2d 1230, 1248 (D.C. Cir. 1968), cert, denied, 

394 U.S. 964 (1969). 
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In United States ex rel. Phippa v. Follett e, 428 
F. 2d 912, 914-15 (2d Cir. 1970), the Second Circuit 
held, that the required inquiry is "two-pronged." The 
first question is "v;hether the (pretrial] identification 
procedure was 'unnecessarily' [ Stovall ] or 'impermissibly* 
[ Simmons ] suggestive." ® If the pretrial procedure is 
found to be so suggestive, the court must then determine 
whether the procedure was so conducive to irreparable 
misidentification that to allow an in-court identifica¬ 
tion would be to deny the defendant due process. 

Having examined the record of the: pretrial V7ade hear¬ 
ing, v/e have determined that the state court made an 
"adequate" determination of the issue of whether the 
pretrial identification was impermissibly suggestive. 
LaVallee v. Dr Me Rose, 110 U.S. 690, 692 (1973). There¬ 
fore, under 28 U.S.C. §2254(d), the state court deter- 


® The bracketed references are to 
Stovall V. Denno , 388 U.S. 293, 301-02 (1967) 
and S immons v. United States , 390 U.S. 377,384 
• (1968), in v.'hich the Supreme Court established 

the indicated standards for pretrial identi¬ 
fication . 
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inination on this issue ^ is presumed to be correct, and 
petitioner bears the burden of establishing by "convinc¬ 
ing evidence that the state courts' [sic] determination 
was erroneous." Id. at 695. 


By contrast, the trial court apparently made 
no determination on the second issue stated in Phipps , 
that is, whether the pretrial identification tainted the 
subsequent in-court identification. Thus with respect 


^ Despite the statement in T ownsend v. Sain , ' 
372 U.S.293,309 n.6 (1963), that the presumption of 
correctness applies only with respect to "basic, 
primary and historical facts," the Supreme Court's 
decision in LaVallee v. Delle Rose, 410 U.S. 690 
(1973) indicates that, at least for purposes of 28 
U.S.C. §2254(d), the presumption operates also with 
respect to ’’mixed questions" and ultimate facts such 
as the issue of the suggestiveness of a pretrial 
identification.. LaVallee v. Delle Ros e itself con- 
cer:.sd f" i voluntariness of a confession which is a 
mixed question or ultimate fact. 

The limitation of the presumption to "historical 
fact’’ issues may continue to apply v.’hare the question 
is whether the District Court is to hold an eviden¬ 
tiary hearing. 

Having concluded that the pretrial identi¬ 
fication was not impermissibly suggestive, the state 
court apparently saw no reason to proceed v;ith the 
issue*of whether the pretrial procedure tainted the 
in-court identification at trial. 

We are more certain of our conclusion on the 
second issue than the first, however, and choose to 
rest our denial of the writ on our decisions on both 
issues. 
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to the second issue, the state bears the burden of show¬ 
ing by a preponderance of the evidence that the pretrial 
procedure did not taint the subsequent in-court identifi¬ 
cation. 


With respect to the first question, the use 
of the photographic identification itself was " unneces¬ 
sary ” since the police were subject to no time constraint, 
and could have assembled a lineup. See Simmons v. United 
States , 390 U.S. 377, 384, 88 S. Ct. 967, 971 (1968). 
However, the Supreme Court in Neil v. Biggers , 409 U.S. 

188, 198-99, 93 S. Ct. 375-391 (1972), held that the fact 
that the procedure used was unnecessarily suggestive does 
not alone require that the results thereof be excluded; 
the prinari' concern is with the accuracy of the procedure. 

In determining whether pretrial identifica¬ 
tion procedures .were " impermissibly '* suggestive, the 
Supreme Court and the Second Circuit have considered 
factual circumstances similar to those in the instant 

k t 

case. In Simmons v. United States , supra , where it was 
held that the procedure was not impermissibly suggestive, 
the Supreme Court emphasized that prior to the identi¬ 
fication, the poli«je told the witness nothing about the 
progress of the investigation. 390 U.S. at 395, 88 S. 

Ct. at 971. By contrast, in the present case, Mrs. Gareri 
was told that the police were certain that they had 
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arrested the man that she had described. Thus she had 

every reason to expect that a picture of her assailant 

would be found among the 14 photographs displayed to 
* ■ ♦ 

her. 

In United States v. Evans, 404 F. 2d 1178, 

I I ■ ■ ■ - I I 

1185 (2d Cir. 1973), the court stressed that there must 
be "no distinctive characteristics about [the defendant's] 
pliotograph as compared to those of the others." In this 
case, Mrs. Gareri had informed the police that her 
assailant had worn a hat; and petitioner's photograph 
v:as the only one out of the 14 photographs which showed 
a man wearing a hat. In United States v. Fernandez , 456 
F. 2d 638, 641 (2d Cir. 1972), where a bank robber was 
described as a black man with an Afro haircuc and light 
skin and where defendant's photograph was the onlv one 
of six showing a man with these characteristics, the 
court held that this fact alone would make the array 
impermissibly suggestive. We recognize that the presence 
or absence of a hat in the instant case is not as signif¬ 
icant a characteristic as hair style or skin color. How¬ 
ever, we disagree with the state that it was "so super¬ 
ficial' a characteristic that it "clearly" would not 

influence a witness's choice. • 

• * • * • 

The fact that Mrs. Gareri was earlier shorn 
pictures of hundreds of iten, some of v;hc*n wore hats, 
nay mitigate the suggestive effect of tlie presence 
of petitioner's hat in his picture in the spread of 
14 photograpi-is. 
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Co ion terba lancing the suggestive circumstances 
of the photographic procedure is the fact that the attack 


took place out-of-doors in the morning and that I4rs. 

Gareri v/as able to st • ly the assailant's face for nearly 
45 minutes. United States v. Evans , 4C4 F. 2d 1173, 

1183 (2d Cir. 1973). In addition, the 14 photographs 
were shown to Mrs. Gareri only a week after the attack 
while her memory was presumably still relatively fresh. 

It would appear that petitioner has failed 
to show by "convincing evidence" that the trial judge 
erred in his conclusion that the pretrial identification 
was not impermissibly suggestive. However, even if we 
were to rule othei:\7ise on the first isfue, v/e would be 
compelled to hold against petitioner on the second. 

For the ‘’tate has shown by a preponderance that the 
pretrial procedure did not taint the subsequent in-court 
identification. That is to say, even if the pretrial 
photographic identification procedure was impermissibly 
suggestive, there is virtually no doubt that Mrs. Gareri s 
in-court identification of petitioner at trial was based 
on a reliable, independent recollection, rather than on 
the photograph of petitioner. In Phipps , the court 
acknowledged that although after an unlawful pretrial . 
identification, "the image of the person identified-will . 
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reirtnin in [the v/itness's] mind to some cofjree," 
the V7itness should not necos.sarily be prevented from 
making an in-court identificativon. The court must 
determine v/hether the witness had a sufficiently definite 
image in his or her mind before the pretrial identifica- 
tion: 

"The effort must be to determine whether 
before the imprint arising from the unlav;- 
ful identification procedure, there was 
already such a definite image in the wit¬ 
ness' mind that he is able to rely on it 
at trial v/ithout much, if any, assistance 
from its succfssor." 428 F. 2d at 915. 

The factors to be considered in determining 
whether Mrs. Gareri had such a definite image of her 
attacker include her "initial opportunity for observa¬ 
tion"; her motivation to observe; the certainty of her 
i.dentificaticr; the lapse of time betv.'-en the crime 
and the pretrial identification and the interval between 
the pretrial-confrontation and the trial; and the accuracy 
of her description to the police. United States ex rel. 
Phipps v. Follette , 428 F. 2d 912. 915; Neil v. Biqqers , 
409 U.S. 188, 199, 93 S. Ct. 375, 382 (1972). 

In the present case, Mrs. Gareri had the 
opportunity to observe her attacker at close range for 
nearly 45 minutes in daylight. (Tr. 113-32). 
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iJhe v/as nioV.ivutcd to cbsecve her attacker 
carefully "to seek out and retain [the] image" of his 
face, since she was the victim, not merely an observer, 
of the crine. United States ex rel. Phipps v. Follette , 
supra , at 915; Neil v. Diggers , supra , 409 U.S, at 200, 
93 S. Ct. at 332-83. Indeed, she testified that she 
studied his face because "I wanted to make sure to’’ 
remember it so I could identify him at a future date." 
(Tr. 126). 

At the trial, Mrs. Gareri's identification 
of petitioner as her assailant was certain: 

"Q. I want you to take another look at 
him, Mrs. Garerj. 7u*s you sure that is 
the man v/ho raped and robbed you? 

"A. I'll never forget that face. Of 
course, I'm sure." (Tr. 13x;. 

The interval between tlie attack and the photo 

graphic identification v/as only a week. 

» 

The Court of Appeals has also warned that 
a long lapse between the crime and the trial coupled 
with a comparativ'ely short interv'al betv/een an improper 
pretrial identification and the trial may increase the 
likelihood that the witness will rely on the improper 
pretrial identification in identifying the defendant 
at trial. 428 F. 2d at 915. ^n this case, since the 
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pkoto^-raphic identification occurred on2y a week after 
tho c?:ima, the lapse betv;een the identification and 
the trial was obviously only a week less than the four- 
month interval between the crime and the trial. 


Finally, Mrs. Gareri gave a detailed descrip¬ 
tion of her attacker to the police. (Tr. 153, 171). 


In summary, V7e find that "there was already 

% 

such a definite image [of her assailant] in the witness' 
mind" that Mrs. Gareri's in-court identification of 
petitioner was reliable, whether or nottlie pretrial proce¬ 
dure was "unnecessarily" or "impermissibly" suggestive. 


C. Admission into Evidence of Statements 
Made Prior to "Miranda" V7arning 3_ 

Petitioner's final claim 's that his state¬ 
ment to Lt. Mitchell that he had been married 11 years 
and had two children should not hav^ been admitted 
into evidence since it was made before petitioner 
received Miranda warnings. Petitioner's statement 
corroborated Mrs. Gareri's testimony since she testi¬ 
fied that her assailant had given her the earae infor¬ 
mation during the attack. 



The trial court correctly characterized 
•• .* 

• 'J , • 

petitioner's responses as "pedigree" statementfi whose 
suL)ject matter was not within petitioner's exclusive 


knov» ledge. 
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/-orvf'iict o£ 

There ho’wever, a conflict o 

v;herher ’>«ir?-oaa requires the ex:;Ius:..ve of such 
a, to whctl.or-^ ^ited^os, 

statorents from evideno.. ■ -- 

40- r 2a. 819 (D. c. Cir. 1969) the dofena-ont wn 
■ . K„t after he slated that he 

given Mirant V7arnxngs, a police officer 

aid oot «ir.h to be questioned further, 

.eted him whether he was empb^ and thereby e^- 
a statement which was used to Impeach arm 

Jo. C. circuit held that the statement Should have 

,een excluded even thouqh It was general peraona ^ 
,„fotmatlon and the officer did not Intend o clr-^^^^ 
a statement, damaglnq or otherwise, bearrnq 

contrast. In farlej.^alted^t^- 

• 381 P. 2d 367, 359 C5th Clr. 1967, , the PlfUr Circuit 

,ald that a defendant's statement of where he Irve , 

Llch was Obtained In violation of .^r^- 
vhicn V'r*’dcrcf* 

1 /irari -ince the defendant: t> 
mot- be excluded wsincc 

, a,e The New York Court of 
• ovcilusive knowledge. 

„fthrn has exc us 

appeals has followed ^ ^ 

,s not the type Of informatrcn nt . 

. .. V. Rivera, 26 N.i. 

by Hiranda . - - 

c 2d 287 291 (1970); ?eo£lc_v^_Rllil' 

310 N.Y.S. 2d 28/, 

V Od707 314 N.Y.S. 2d 17 (1970). 
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In thft absence of any auhhority in the Second 
Circuit on this issue, v/c have decided to fcllov; the 
Fifth Circuit and to hold that it was not constitutional 
error to admit evidence of petitioner's statement. As 
noted by tlie state, if the evidenc' as to petitioner's 
marriage and children had not been elicited by Lt. 
Iditchell, such general information could easily have 
been obtained from some other source. ^2 

For the reasons set forth above, the v/rit of 
habeas corpus is denied. 


SO ORDERED. 


Dr! Led: 


Nev/ i'crk, Ne'w York 
December 26, 1974 







ROSERT L. CARTER 

U.S.D.J. 


The state also notes that Lt. Mitchell 
testified that in asking about petitioner's 
family, he did not intend to elicit incriminating 
statements from petitioner. We x.’eed not decide 
whether, as the state appears to contend, it 
would not be inconsistent with the deterrent 
purpose of the Miranda rule to adroit all incrim¬ 
inating statements which a police officer uninten¬ 
tionally elicits prior to the required warnings. 

As noted supra , Proctor v. United State s, 404 F. 

1 . . • . •* ••2d: 81-9 (D..C. Cir. 15>69) holds to .he-contrary. 




















































